 PRELIMINARY STATEMENT
This Memorandum of Law is submitted in support of Plaintiff’s cross-motion for summary judgment, pursuant to Rule 56 of the Federal Rules of Civil Procedure, and in opposition to Defendants’ respective motions to dismiss the Amended Complaint, pursuant to Rules12(b)(6) or, alternatively, 56 of the Federal Rules of Civil Procedure.  Defendants, CITY OF NEW YORK and THOMAS R. FRIEDEN in his official capacity as Commissioner of the City of New York Department of Health shall henceforth be referred to as the Municipal Defendants.  Defendants ELIOT SPITZER, in his official capacity as Attorney General of the State of New York, and ANTONIO C. NOVELLO, in her official capacity as Commissioner of the New York State Department of Health, shall henceforth be referred to as the State Defendants.   

Plaintiff alleges in said Amended Complaint that Local Law No. 47 of 2002 (“Local Law 47"), a local law enacted by Defendant, CITY OF NEW YORK, to amend the administrative code of the City of New York and thereby ban and/or limit smoking of tobacco in certain privately owned places open to the public in New York City, and New York State Law, Chapter 13 (“Chapter 13"), a state law enacted pursuant to a joint Senate-Assembly bill, to amend the Public Health Law (Section 1399-n) and the Education Law (Section 409) and thereby regulate smoking in privately owned places open to the public in New York State, are both unconstitutional.    As such, Plaintiff seeks injunctive and declaratory relief to render null and void and to prevent further enforcement of both Local Law 47 and Chapter 13.

Plaintiff’s first claim is that Chapter 13 is excessively vague in violation of the Due Process Clauses of the Fifth and Fourteenth Amendments of the United States Constitution.  Plaintiffs’ second claim is that both Local Law 47 and Chapter 13 substantially interfere with the rights of Plaintiff’s member to have and enjoy freedom of association, freedom of assembly and free speech, in violation of the First Amendment of the United States Constitution.  Plaintiff’s third claim is that both Local Law 47 and Chapter 13, by providing unequal and adverse treatment to smokers as compared to non-smokers, violates the Equal Protection Clause of the Fourteenth Amendment of the United States Constitution. 

OVERVIEW
The New York State Assembly and New York State Senate and New York City Council each alleged in its supporting memoranda for the anti-smoking laws enacted as Chapter 13 and Local Law 47, respectively,  that secondhand smoke “kills approximately 63,000 people each year.”  (See Ex. A to Affidavit of Kevin T. Mulhearn, sworn to January 15, 2004 (“Mulhearn Aff.”)).    In reliance on this alleged proposition - that secondhand smoke kills non-smokers- , proponents of Local Law 47 and Chapter 13 succeeded in passing these extremely onerous anti-smoking laws with a bare minimum of public debate - and, given the rushed schedule, the legislators themselves had an inadequate amount of time for study or deliberation, and were further not presented with a full and balanced compendium of the “health” evidence on which the legislation was predicated.  As New York State Senator Martin Connor states, “[Chapter 13] was overwhelmingly passed by both the Assembly and the Senate, and signed by the Governor, in a single day.  No public hearings were conducted.  Pressure for passage was enormous.  “Political correctness” held supreme sway.”  (See Letter of State Senator Martin Connor, dated March 31, 2003, to a constituent, annexed as Ex. B to Mulhearn Aff.). 

Thomas R. Frieden, Commissioner of the New York City Department of Health and Mental Hygiene, made the following statements to the New York City Council Committee on Health, on October 20, 2002, in support of the enactment of Local Law 47:

(a)
Everyday, the Health Department registers the deaths of 25 New Yorkers who were killed by tobacco.  About one out of every 10 people who die from tobacco die because of other people’s smoke.  (Emphasis added).

(b)
The evidence that second-hand smoke kills is clear and consistent. . . There is no scientific doubt about the matter.

(c)
Second-hand smoke increases the risk of heart disease.

(d)
Second-hand smoke increases the risk of lung cancer.

(e)
Approximately 1,000 New Yorkers will die prematurely this year because of involuntary smoking.

(See Frieden Testimony, dated October 10, 2002, annexed as Ex. U to Mulhearn Aff.).  

The seminal study relied upon by proponents of smoking bans with respect to the alleged fatal health impact of secondhand smoke was an EPA Report, dated December, 1992, entitled, “Respiratory Health Effects of Passive Smoking: Lung Cancer and other Disorders.”  State Defendants, moreover, proffer this EPA Report as support for the proposition that “ETS [environmental tobacco smoke -i.e., secondhand smoke] is a human lung carcinogen responsible for 3,000 lung cancer deaths annually among nonsmokers.”  (State Defendants’ Memo. at p. 6, citing Bauer Aff. at para. 7).

Plaintiff cites in this Memorandum (and in the Mulhearn Affidavit)  numerous bona fide scientific studies which demonstrate that there is no significant correlation between exposure to secondhand smoke and premature death due to heart disease and/or lung cancer.   (See Section III(E), infra., Mulhearn Aff. at paras. 7-21, & 23-25).   Notwithstanding this scientific evidence, both the State Defendants and Municipal Defendants continue to insist that secondhand smoke kills non-smokers.  (State Defendants’ Memo. at pp. 2-7; Municipal Defendants’ Memo. at pp.  12-13).   This classification  of secondhand smoke as a killer is nothing more than a shibboleth.  Both New York City and New York State have relied upon a series of reports referenced in the Grannis and Bauer affidavits with respect to the alleged fatal health impact of environmental tobacco smoke (“ETS”).  Plaintiff demonstrates that these reports are not the clear cut indictments of ETS that Defendants wish to imply, and that they have been criticized by unimpeachable sources and found severely wanting.  Defendants, moreover, ignore a multitude of studies and reports that reach the opposite conclusions with respect to the alleged harmful or fatal impact of ETS.  Plaintiff cites many of these studies and reports in these within motion papers. (See Mulhearn Aff. at paras. 7-25). 

In a case entitled Flue-Cured Tobacco Cooperative Stabilization Corp. v. U.S. EPA, 4 F. Supp. 2d 435 (M.D.N.C. 1998), vacated and remanded (for want of subject matter jurisdiction), 313 F.3d 852 (4th Cir. 2002), in the United States District Court, Middle District of North Carolina, the Honorable William L. Osteen discredited the scientific foundation and methodology of the above-referenced EPA study.  Among the many scathing conclusions Judge Osteen reached in his comprehensive Decision dated July 17, 1998 (annexed as Ex. C to Mulhearn Aff.) was that:

[T]here is evidence in the record supporting the accusation that EPA “cherry picked” its data. . . . EPA publicly committed to a conclusion before research had begun; excluded industry by violating the [Radon Research] Act’s procedural requirements; adjusted established procedure and scientific norms to validate the Agency’s public conclusion, . . . disregarded information and made findings on selective information; did not disseminate significant epidemiologic information; deviated from its Risk Assessment Guidelines; failed to disclose important findings and reasoning; and left significant questions without answers. 

4 F. Supp. 2d at 460-61.

The various death tolls attributed to ETS by the Defendants likewise have  no basis in fact.  Dr. Elizabeth Whelan, President of the American Council on Science and Health, an organization which promotes public health, in discussing Mayor Michael Bloomberg’s claim that Local Law 47 would save a thousand lives each year, likewise exposes the secondhand smoke canard:

The estimate of 1,000 deaths prevented [by eliminating exposure to secondhand smoke in restaurants or bars] is patently absurd . . . There is no evidence that any New Yorker - patron or employee - has ever died of exposure to smoke in a bar or restaurant. . . . The link between secondhand smoke and premature death . . . is a real stretch.

 (“Smoked Out: Mayor Bloomberg Exaggerates Secondhand Smoke Risk,” Elizabeth Whelan, 

American Council on Science and Health, December 12, 2002, annexed as Ex. T to Mulhearn Aff.)(emphasis added).   

Defendants’ heavy reliance on the alleged lethal impact of secondhand smoke constitutes a deliberate, calculated and deceitful effort to garner public and political support for anti-smoking laws by falsely scaring the public about the fictitious dangers of exposure to secondhand smoke.   This case represents a serious challenge to the intellectually dishonest propaganda which Defendants have spun into conventional wisdom regarding the health impact of secondhand smoke upon non-smokers.   The constitutional issues raised by Plaintiff take on additional luster when viewed against the backdrop of Defendants’ sustained assault on the truth.

ARGUMENT
I.
PLAINTIFF HAS STANDING, BOTH IN ITS INDIVIDUAL 

CAPACITY AND ON BEHALF OF ITS MEMBERS, TO ASSERT 

THE CLAIMS SET FORTH IN THE AMENDED COMPLAINT.
As the Amended Complaint raises constitutional issues, Plaintiff is required, as a threshold matter, to establish that it has sufficient standing pursuant to Article III of the United States Constitution.   For individual standing, Article III requires a person who invokes a federal court’s jurisdiction to show that he personally has been threatened by some actual, threatened or imminent injury as a result of the putative illegal conduct of defendants, and that the injury fairly can be traced to the challenged action and is likely to be redressed by a favorable decision.  Valley Forge Christian College v. Americans United for Separation of Church and State, 454 U.S. 464, 472, 102 S. Ct. 752 (1981).  The threat of suit under the questioned statute may be injury enough.  A plaintiff bringing a facial challenge against a statute need not demonstrate to a certainty that it will be prosecuted under the statute to show injury, but only that it has “an actual and well-founded fear that the law will be enforced against it.”  Virginia v. American Booksellers Ass’n, 484 U.S. 383, 393, 108 S. Ct. 636 (1988).

In United States v. Vasquez, 145 F. 3d 74 (2nd Cir. 1998), the Second Circuit provided a comprehensive summary of the standing requirements:

The party invoking federal jurisdiction bears the burden of establishing the elements of standing.  To meet this burden, a plaintiff must show (1) that she suffered an injury in fact - - an invasion of a legally protected interest that is concrete and particular, and not merely hypothetical; (2) that there is a causal connection between the injury and the conduct complained of; and (3) that it is likely that the injury will be redressed by a favorable decision . . .

The aim is to determine whether the plaintiff has alleged such a personal stake in the outcome of the controversy as to warrant his invocation of federal - court jurisdiction and to justify exercise of the court’s remedial powers on his behalf.  The standing issue must therefore be resolved irrespective of the merits of the substantive claims.

Vasquez, 145 F. 3d at 80-81 (internal quotation marks and citations omitted).

First, an association has standing “in its own right to seek judicial relief from injury to itself . . .” and in so doing may “assert the rights of its members, at least so long as the challenged infraction adversely affects its members’ associated ties.” Warth v. Seldin, 422 U.S. 490, 511, 95 S. Ct. 2197 (1975).  Alternatively, “even in the absence of injury to itself, an association may have standing solely as the representative of its members.”  Id. at 511.

A.
NYC C.L.A.S.H. HAS STANDING IN ITS OWN RIGHT.
In order to establish standing to sue in their own right, the individual members of an organization must be able to demonstrate the requirements for Article III standing; injury, causation and redressability.  Friends of the Earth v. Laidlaw Envt’l Services, Inc., 528 U.S. 167, 181-88, 120 S. Ct. 693 (2000).  The organization must show that the interests that it seeks to 

represent are related to its goals as an organization.  In order to establish that the participation of individual members is not required, the organization must show that there is no conflict of interest or diversity of views that would prevent the organization from effectively representing its membership.  N.A.A.C.P. v. American Arms, Inc., 210 F.R.D. 446, 458 (E.D.N.Y. 2003).  Participation of individual members is required only where “essential to a proper understanding and resolution of their . . . claims.”  Id. (citing, Harris v. McRae, 448 U.S. 297, 320-21, 100 S. Ct. 2671 (1980)).


Here, it is crystal clear that Plaintiff’s present effort to invalidate the state and city anti-smoking laws on constitutional grounds is related inextricably to its fundamental goals as an organization.  A mere cursory examination of Plaintiff’s website demonstrates that Plaintiff is a grass-roots organization formed to protect smokers from undue infringements on their rights to an equal and unabridged enjoyment of public life, which for smokers entails smoking.  (See Mulhearn Aff. at para. 30).  (See Affidavit of Audrey Silk, sworn to on January 16, 2004 (“Silk Aff.”) at para. 2; NYC C.L.A.S.H. Main Website Page and Mission Statement, annexed as Ex. A to Silk Aff.).  The primary stated goal of Plaintiff is “to end the discrimination against smokers by exposing the anti-smoking lies.” (Ex. A of Silk Aff. at p. 1; Silk Aff. at para.2).  Plaintiff, moreover, was formed for the specific purpose of countering anti-smoking propaganda and reactionary smoking bans such as those in dispute in the case at bar.  (Silk Aff. at para. 3).  As all members of NYC C.L.A.S.H. are either smokers, or individuals who support the right for people to choose whether or not to smoke in privately owned places open to the public (Silk Aff. at para. 4), there is no conflict of interest or diversity of views with respect to the two smoking bans that would prevent NYC C.L.A.S.H. from effectively representing its membership.  Plaintiff, therefore, has standing in its own right.

B.
NYC C.L.A.S.H. HAS STANDING ON BEHALF OF ITS MEMBERS.
It is likewise well established that an association has standing to bring suit on behalf of its members, rather than in its individual capacity, when: (a) its members would otherwise have standing to sue in their own right; (b) the interests it seeks to protect are germane to the organization’s purpose; and (c) neither the claim asserted nor the relief requested requires the participation of individual members in the lawsuit.  Hunt v. Washington State Apple Advertising Commission, 432 U.S. 333, 343, 97 S. Ct. 2434 (1977).  Accordingly, the Supreme Court has frequently granted an association standing to demand declaratory or injunctive relief , as in the instant case, to protect its members’ interests.  Id.
The State Defendants challenge each prong of the Hunt requirements for associational standing.  First, State Defendants allege that Plaintiff’s members lack standing to sue in their own right “because none of its members are identified.”  (State Defendants’ Memo. at p. 10).  Plaintiff’s members, consisting of smokers and individuals who believe in the rights of others to choose whether or not to smoke under an implicit or explicit mutual contract with the owner of a privately owned establishment, are threatened with imminent injury as a result of smoking bans.  (Silk Aff. at para. 5).  Nothing in the law, however, requires an association to individually list or identify its membership rolls in order to obtain associational standing.

Second, the State Defendants contend apparently that the second prong of Hunt is not met because Plaintiff’s certificate of incorporation provides NYC C.L.A.S.H. was formed to engage in the business of public relations and any lawful act or activity.  (State Defendant’s Memo at p. 10).  Again, State Defendants attempt to construct a new standing requirement from whole cloth.  As New York law does not require that an organization’s purpose be set forth with detail in its certificate of incorporation, Defendants’ argument is specious.  The interests asserted by Plaintiff - i.e., requested declaratory and injunctive relief from both Local Law 47 and Chapter 13 - are unquestionably germane to NYC C.L.A.S.H.’s purpose, which is set forth at length in the Silk Affidavit and hereinabove.

Third, State Defendants argue that participation of individual members of NYC C.L.A.S.H. in this lawsuit is absolutely necessary because the Amended Complaint asserts only constitutional claims against State Defendants.  (State Defendants’ Memo at p. 11).  Yet, where a plaintiff seeks merely injunctive and declaratory relief - as in the instant case - the individual participation of that plaintiff’s members is generally not required.  Guckenberger v. Boston Univ., 957 F. Supp. 306, 321 (D. Mass. 1997).  Even where an association’s claim for declaratory or injunctive relief requires consideration of the individual circumstances of an association’s aggrieved members, a district court may properly invoke the doctrine of prudential standing and an association and may still meet the third prong of Hunt’s test.  See M.O.C.H.A. Society, Inc. v. City of Buffalo, 199 F. Supp. 2d 40, 48-49 (W.D.N.Y. 2002) (non-profit organization promoting the advancement of African American firefighters had standing to bring 42 U.S.C. § 1983 claim alleging that the fire department discriminatorily enforced its drug testing policy).

Here, this Court does not have any need to examine the individual circumstances of Plaintiff’s aggrieved members.  The enactment and potential enforcement of the anti-smoking laws which are alleged to be facially unconstitutional, injures each of Plaintiff’s members.  The extent or peculiar circumstances of each injury to each member need not be particularized.  As Plaintiff meets the third prong of the Hunt test, Plaintiff has likewise established standing to sue on behalf of its members. 



II.   
BOTH LOCAL LAW 47 AND CHAPTER 13 UNDULY INFRINGE UPON

PLAINTIFF’S MEMBERS’ EXERCISE OF CONSTITUTIONALLY 

PROTECTED RIGHTS, PARTICULARLY FREEDOM OF ASSOCIATION.
In Roberts v. United States Jaycees, 468 U.S. 609, 622, 104 S. Ct. 3244 (1984), the Supreme Court held that “implicit in the right to engage in activities protected by the First Amendment [is] a corresponding right to associate with others in pursuit of a wide variety of political, social, economic, educational, religious, and cultural ends.”    

That principle was likewise recently enunciated in Boy Scouts of America v. Dale, 530 U.S. 640, 120 S. Ct. 2446 (2000), in which the Supreme Court held that the Boy Scouts had the right, pursuant to their First Amendment freedom of association, to exclude homosexuals from participating as scout masters.  Id. at 648 (“First Amendment’s protection of expressive association is not reserved for advocacy groups . . . [b]ut  to come within its ambit, a group must engage in some form of expression, whether it be public or private.”).   

In Fighting Finest, Inc. v. Bratton, 95 F.3d 224 (2nd Cir. 1996), the Second Circuit held, inter alia, that a group of New York City police officers had the right to engage in expressive association pursuant to activities of a boxing club.  There, the Second Circuit noted that even though the FFI boxing club did not engage in civic, charitable, lobbying or fundraising activities, its association benefitted some public interest by enhancing the public image of police officers and the police profession. Id. at 227-28 (citing, Roberts, 468 U.S. at 622 (“freedom of association attaches to pursuit of “wide variety of . . .  social . . . and cultural ends.”)).  

Certainly, the public benefits if smokers are not treated like social pariahs, but rather as equal citizens.  Now, however, the City and State anti-smoking laws both directly and substantially interfere with the rights of Plaintiff’s members (and other smokers) to exercise their freedom of association, and the smoking bans unquestionably cause Plaintiff’s members to curtail their associational activities in privately owned places that are open to the public. (Silk Aff. at para. 7).  See Fighting Finest, Inc., 95 F.3d at 227-28.  Simply put, since the imposition of the draconian smoking bans, a smoker is now less likely to frequent a bar, restaurant, or other public place in New York City or New York State.   Moreover, a smoker is now unable to unselfconsciously enjoy himself or herself in any bar, restaurant or other such privately owned places that are open to the public in either New York City or New York State.  Any other conclusion flies in the face of reason and common sense.  For smokers, smoking is so inherent in the act of socializing and conversing, in relaxing, and in enjoying the comforts of public life, that to bar the act of smoking in all privately owned places that are open to the public deprives smokers of a necessary venue for conducting their private social lives.  (Silk Aff. at para. 8; Mulhearn Aff. at paras. 30-31).     

Plaintiff’s members (and other smokers) engage in all kinds of small but concrete associations with others in public places for the purposes of eating, drinking, conducting business, discussing politics, sports and world events, or even engaging in civic club meetings or charitable endeavors (such as Rotary Clubs, Knights of Columbus, Lions Clubs, etc.).  In sum, these diverse activities, which have been curtailed for smokers by the smoking bans, prevent a significant part of the public (including Plaintiff’s members and other smokers) from engaging fully in a “wide variety of political, social, economic, educational, religious, and cultural” activities, as set forth in Roberts.   Accordingly, both Local Law 47 and Chapter 13 unduly infringe upon Plaintiff’s members’ (and other smokers’) constitutionally protected right of freedom of association, in violation of the First Amendment of the United States Constitution.
 

III.

PLAINTIFF SHOULD PREVAIL ON ITS EQUAL PROTECTION CLAIM

A.

Because Both Local Law 47 and Chapter 13 Burden Smokers’ 

Exercise of the Constitutionally Protected Right of Freedom of 

Association, Plaintiff’s Equal Protection Claim Should Be 

Reviewed Under a Strict Scrutiny Analysis.
“Though [the people may] alter or abolish the existing Constitution whenever they find it inconsistent with their happiness. . .it is not to be inferred from this principle that the representatives of the people, whenever a momentary inclination happens to lay hold of a majority of their constituents incompatible with the provisions of the Constitution, would on that account, be justifiable in a violation of those provisions; or that the courts would be under a greater obligation to connive at infractions. . .

“But it is not with a view to infractions of the Constitution only that the independence of the judges may be an essential safeguard against the effects of occasional ill humors in the society.  These sometimes extend no farther than to the injury of the private rights of particular classes of citizens, by unjust and partial laws.  Here also the firmness of the [judiciary] is of vast importance in mitigating the severity and confining the operation of such laws.  It not only serves to moderate the immediate mischiefs of those which may have been passed, but operates as a check upon the legislative body passing them; who, perceiving that obstacles to the success of an iniquitous intention are to be expected from the . . . courts, are in a manner compelled. . .to qualify their attempts. . . .

Alexander Hamilton, Federalist Papers #78.

In their Memorandum of  Law, State Defendants assert that:

 “[S]moking tobacco has never been recognized as a personal right that can be deemed “fundamental” or “implicit in the concept of ordered liberty.”  Nor can smokers claim to be part of a constitutionally “suspect classification”.  If CLASH could claim one of these designations, the Court would be required to evaluate the [anti-smoking laws] under a strict scrutiny standard.  See Clark v. Jeter, 486 U.S. 456, 461 (1988).

(State Defendants’  Memo. at p. 18).  Yet, State Defendants do not even argue that the enactment and enforcement of Chapter 13 would survive a strict scrutiny analysis, but instead argue solely that Chapter 13 survives the rational basis test for equal protection cases.  (State Defendants’ Memo. at pp. 18-19).  Defendants ignore that the enactment of both Local Law 47 and Chapter 13 casts smokers as social lepers by, in effect, classifying smokers as second class citizens.  (See Mulhearn Aff. at paras. 30 & 31).

Similarly, while Municipal Defendants allege that the First Amendment does not provide smokers with the rights to smoke with other people or to associate in public places with other smokers (Municipal Defendants’ Memo. at p. 7), they fail completely to proffer any argument as to whether Local Law 47 could survive an equal protection challenge pursuant to strict scrutiny analysis.  Municipal Defendants, instead, state presumptively  that “the only remaining equal protection inquiry is whether or not Local Law 47 of 2002 is rationally related to a legitimate state purpose or interests.”  (Municipal Defendants’ Memo. at p. 11).    

Plaintiff contends that the smoking restrictions imposed by Local Law 47 and Chapter 13 interfere with its rights (and the rights of its members and all smokers) to associate with other smokers in pursuit of a wide variety of political, social, economic, educational, religious and cultural ends. (See Silk Aff. at para. 7). The implicated right is the freedom to associate in privately owned places which are open to the public, particularly restaurants and eating establishments, which is restricted by the specific smoking restrictions of Local Law 47 and Chapter 13.  (Silk Aff. at paras. 7 & 8).  As Plaintiff demonstrates, for smokers, smoking is an inherent part of socializing, conversing, relaxing and enjoying a host of other activities.

Here, Defendants cannot dispute Plaintiff’s assertion that “smokers who frequent public places, such as bars and restaurants, engage in all kinds of small but concrete associations with others for the purpose of eating, drinking, conducting business, discussing politics, sports and world events, or even engaging in  civic club meetings or charitable endeavors[.]” (Silk Aff. at para. 7).  They cannot rebut sufficiently, therefore, Plaintiff’s claim that the freedom of association which attaches to the pursuit of a “wide variety of political, social, economic, educational, religious, and cultural ends” encompasses Plaintiff’s smoking (which, for smokers, is inherent in the participation in and enjoyment of these activities) -  has been infringed and will continue to be infringed by the continued enforcement of Local Law 47 and Chapter 13.  See Roberts v. United States Jaycees, 468 U.S. 609, 622, 104, S. Ct. 3244 (1984).   Accordingly, this Court should use a strict scrutiny test in examining Plaintiff’s equal protection claim.

B. 
Under a Strict Scrutiny Analysis, Neither Local Law 47 Nor 

Chapter 13 Can Survive Plaintiff’s Equal Protection Challenge.


Statutory classifications that burden a First Amendment right face strict scrutiny under the

Equal Protection Clause of the Fourteenth Amendment.  Police Dept. of Chicago v. Mosley, 408 U.S. 92, 96, 92 S. Ct. 2286 (1972)(“Necessarily then, under the Equal Protection Clause, not to mention the First Amendment itself, government may not grant the use of a forum to 

people whose views it finds acceptable, but deny use to those wishing to express less favored or more controversial views.”).

Under equal protection strict scrutiny analysis, such a statutory classification is unconstitutional unless the government can prove that it is necessary to promote a compelling governmental interest, and that the classification furthers that compelling interest with the least restrictive means possible.  Bernal v. Fainter, 467 U.S. 216, 219 & n.6, 104 S. Ct. 2312 (1984)(“only rarely are statutes sustained in the face of strict scrutiny”).

Here, Defendants fail to even allege that Local Law 47's or Chapter 13's disparate treatment of smokers, as compared to non-smokers, furthers any compelling governmental interest with the least restrictive means available.  Plaintiff contends that both the Municipal Defendants’ and State Defendants’ oft- stated purpose for enacting their respective smoking bans - to protect employees and members of the public from exposure to secondhand smoke - is based on a false premise - that secondhand smoke has a lethal impact on those exposed to it - and thus does not further any compelling governmental interest.    Moreover, Defendants’ purported interest could have been accomplished by a myriad of less restrictive means (i.e., requiring restaurants to install sophisticated ventilation systems or unambiguous specifications, permitting privately owned establishments open to the public to offer separate smoking rooms for its smoking customers (which should be equally as comfortable as the rooms offered to non-smokers) or to allow for entirely separate (smokers and consenting non-smokers only) eating and drinking establishments labeled by prominent signage where employees could freely choose to work on not work as it suited them individually).   As such, under a strict scrutiny analysis, both Local Law 47 and Chapter 13 violate the Equal Protection Clauses of the Fifth and Fourteenth Amendments of the United States Constitution.

C.
In the Alternative, this Court May Use an Intermediate Level of Scrutiny to 

Examine Plaintiff’s Equal Protection Claim, as Local Law 47 and Chapter 13 

Each, at Minimum, Affects an Important, Though Not Constitutional, Right.
The Supreme Court has developed an intermediate level of scrutiny that lies “between the extremes of rational basis review and strict scrutiny.”  Clark v. Jeter, 486 U.S. 456, 461, 108 S. Ct. 1910 (1988).  Intermediate scrutiny typically is used to review laws that employ quasi-suspect classifications such as gender or legitimacy.  On occasion, intermediate scrutiny has also been applied to review a law that affects an important, though not constitutional, right.  See Plyler v. Doe, 457 U.S. 202, 216-24, 102 S. Ct. 2382 (1982)(holding that Texas must demonstrate that law barring children of undocumented aliens from schools furthers some substantial goal of the State even though undocumented aliens are not a suspect class because education, although not a fundamental right, is nevertheless an important state function).  

 Under intermediate scrutiny, the government must show that the challenged legislative enactment is substantially related to an important governmental interest.  Ramos v. Town of Vernon, 331 F.3d 315, 321-22 (2nd Cir. 2003) (citations omitted)(Second Circuit used intermediate scrutiny standard in determining that town’s juvenile curfew ordinance violated minors’ equal protection rights).   Clarifying this standard, the Supreme Court has explained that the government must articulate an “extremely persuasive” justification for using the otherwise discouraged classification.  United States v. Virginia, 518 U.S. 532-33, 116 S. Ct. 2264 (1996).   At minimum, Local Law 47 and Chapter 13 both interfere with the expressive associational rights of Plaintiff’s members (and other smokers) to the extent necessary to trigger an intermediate scrutiny analysis.
   
D.
Under an Intermediate Scrutiny Analysis, Defendants Cannot 

Establish that Either Local Law 47 or Chapter 13 is 

Substantially Related to an Important Governmental Interest.
The cited allegations by the CITY OF NEW YORK and the STATE OF NEW YORK, and their officers, agents and employees, as to the purported lethal impact of secondhand smoke, have no scientific basis whatsoever.  To the contrary, numerous bona fide scientific studies have demonstrated that there is no significant correlation between exposure to secondhand smoke and premature death due to heart disease and/or lung cancer.   The  governmental interest alleged herein by Defendants - the protection of employees and the general public from the lethal impact of exposure to secondhand smoke - is therefore based on a false premise.  Because exposure to secondhand smoke does not cause premature death due to heart disease and/or lung cancer, Defendants do not and cannot show that either Local Law 47 or Chapter 13 is “substantially related to an important governmental interest.”  Accordingly, under an intermediate scrutiny analysis, Plaintiff must prevail on its equal protection claim as a matter of law.   

E. 
A Large Canon of Scientific Evidence Establishes that There is 

No Link Between Secondhand Smoke and Premature Death.
For one example among many, a  recent study by the U.S. Department of Energy’s Oak Ridge National Laboratory, which involved 16 cities and more than 1,500 subjects nationwide, concluded that exposure to environmental tobacco smoke in the workplace was considerably lower than permissible air quality limits established by the Occupational Health and Safety Administration (OSHA) -  and that policies barring smokers from workplaces are based on scientific findings that don’t hold up under scrutiny.   See DOE/Oak Ridge National Laboratory Press Release, dated February 7, 2000, annexed as Ex. N to Mulhearn Aff.    This study monitored non-smokers’ air quality by attaching air sampling devices at work (environments such as taverns with considerable environmental tobacco smoke) and away from work for a 24 hour period.  U.S. Department of Energy researchers thus refuted - with hard, scientific data - the false premise that secondhand smoke poses a significant health hazard to those who are exposed to it.   Roger Jenkins, the lead scientist who conducted this study, has been quoted as stating that: 

A well-known toxicological principle is that the poison is in the dose.  It’s pretty clear that the environmental tobacco smoke dose is pretty low for most people. [Moreover], scientists must never tinker with their science just because they don’t like the outcome of their data.  Just because you find cigarette smoking annoying doesn’t mean that you should cherry-pick your data so that you can prove a health risk.

(See Ex. N to Mulhearn Aff.).

In “Toxic Toxicology: Placing Scientific Credibility at Risk”, Public Comment, dated September 15, 1999, annexed as Ex. P to Mulhearn Aff., Littlewood & Fennell, an independent health policy and research group with no ties to any industry, reviewed various scientific data with respect to alleged health risks of environmental tobacco smoke and concluded that various Scientific Advisory Boards “were pressured by a wide variety of political and procedural forces to cast their weight (quite reluctantly in several cases) on the side of ETS as a carcinogen.”

Littlewood & Fennell also provide an invaluable Table which calculates the number of cigarettes that would have to be smoked in a sealed, unventilated 20 foot room in order to reach the lowest threshold of OSHA standards for workplace air.  (Mulhearn Aff., Ex. P at p. 5).  For every ETS component, the threshold number of permitted cigarettes in such an environment is in the range from thousands to up to a million. 



Similarly, in “Environmental Tobacco Smoke: No Convincing Evidence of Carcinogenicity”, Public Comment, dated February 8, 1999, annexed as Ex. Q to Mulhearn Aff., Littlewood & Fennell examined data and conclusions propounded by the National Toxicology Program Report (“Ninth Report on Carcinogens”)(referred to by State Defendants in Bauer Aff. at para. 10 and Grannis Aff. as Exhibit A)
 with respect to the alleged carcinogenicity 

of environmental tobacco smoke, and summarized as follows:

1.
There is no convincing scientific evidence . . . that ETS is a human carcinogen.

2.
There has been and continues to be a persistent and disturbing pattern of reaching

conclusions prior to rigorous scientific investigation.

3. 
There has been and continues to be a pattern of ‘data torturing’ and scientific distortion to force an unwarranted conclusion.

4. 
There has been and continues to be a lack of neutrality in the formation of supposedly ‘independent’ scientific advisory boards convened to assess risks

(or lack thereof) associated with ETS.

5.
In short, we were appalled at the misrepresentation of data, willful omission of data and bias clearly displayed by the NTP subcommittee for listing ETS as a human carcinogen.

The U.S. Congressional Research Service, after analyzing the EPA’s 1992 report on secondhand smoke, likewise concluded that “the statistical evidence does not appear to support a conclusion that there are substantial health effects of passive smoking . . . Even at the greatest exposure level . . . very few or even no deaths can be attributed to ETS.”  Environmental Tobacco Smoke and Lung Cancer Risk, CRS, November 14, 1995, annexed as Ex. L to Mulhearn Aff.

In a study of over 35,000 Californians, from 1960 through 1998, to measure the

relation between environmental tobacco smoke and long term mortality from so-called tobacco related disease, the researchers examined data compiled by the American Cancer Society and concluded that there was no “causal relationship between environmental tobacco smoke and tobacco related mortality.”   Indeed, this study established both that heart disease had no causal connection to exposure to environmental tobacco smoke - and that lung cancer likewise had no association with exposure to environmental tobacco smoke.  “Environmental Tobacco Smoke and Tobacco-Related Mortality in a Prospective Study of Californians, 1960-98", Enstrom & Kabat, BMJ May 17, 2003, annexed as Ex. O To Mulhearn Aff. 

Likewise, in a European study, researchers concluded that there was no evidence of any association between childhood exposure to environmental tobacco smoke and lung cancer risk and no significant additional risk for lung cancer for individuals exposed to environmental tobacco smoke in the workplace.  “Multicenter Case - Control Study of Exposure to Environmental Tobacco Smoke and Lung Cancer in Europe”, Boffetta et al., Journal of the National Cancer Institute, Vol. 90, No. 19, October 7, 1998, p. 1440, annexed as Ex. M to Mulhearn Aff.  (See Mulhearn Aff. at paras. 36-38, detailing the many studies which show no danger from workplace exposure).

In a comprehensive review of the scientific literature on passive smoking and coronary heart disease, Dr. Gio Batta Gori concluded that “The evidence favoring the [Environmental Tobacco Smoke] - [Coronary Heart Disease] association remains conjectural, while the evidence against the association is suitably documented.  According to the scientific method, the only justifiable conclusion is that available data continue to falsify the hypothesis that ETS is a CHD risk factor.”  “Environmental Tobacco Smoke and Coronary Heart Syndromes: Absence of an Association”,  Gori,   Regulatory Toxicology and Pharmacology 21, 281-295 (1995), annexed as Ex. I to Mulhearn Aff.   Several years earlier, Dr. Gori had warned of the risk of politically motivated “pseudo-science” interfering with legitimate, unbiased scientific analyses of the link, if any, between exposure to passive smoke and negative health consequences.   “Science, Politic, and Ethics: The Case of Environmental Smoke”, Gori, Journal of Clinical Epidemiology Vol. 47, No. 4, pp. 325-334, 1994, annexed as Ex. J to Mulhearn Aff. 

IV.
CHAPTER 13, WHICH FAILS TO DISTINGUISH 

PROPERLY 
A “FOOD SERVICE ESTABLISHMENT” 

FROM A “BAR”, IS UNCONSTITUTIONALLY VAGUE.
As the Court stated in Spargo v. New York State Commission on Judicial Conduct, 244 F. Supp. 2d 72, 90 (N.D.N.Y. 2003),

An enactment is void for vagueness if its prohibitions are not clearly defined.  First, a rule must give the person of ordinary intelligence a reasonable opportunity to know what is prohibited.  Second, a rule must have specific standards so that those who enforce it cannot do so arbitrarily and discriminatorily.  Third, a rule that impedes basic First Amendment freedoms, if vague, leads those whose conduct is affected to more severely limit their conduct in order to avoid a violation.  (Citations and quotations omitted; emphasis added).

The Supreme Court, as well as federal courts in New York State, have emphasized that for citizens to know what conduct is prohibited, an ordinance must provide law enforcement officials with some “minimal guidelines” for the exercise of their discretion.  City of Chicago v. Morales, 527 U.S. 41, 60-61, 119 S. Ct. 1849 (1999) (because an anti-loitering ordinance provided absolute discretion to police officers to determine what activities constitute loitering, the ordinance failed to meet constitutional standards for definitiveness and clarity); Kolender v. Lawson, 461 U.S. 352, 357-58, 103 S. Ct. 1855 (1983) (California anti-loitering provision struck down because its requirement that a suspect provide the police with a “credible and reliable identification” failed to hem police discretion with the necessary minimal guidelines); Local 32B-32J v. Port Authority of New York and New Jersey,  3 F. Supp. 2d 413, 420 (S.D.N.Y. 1998) (Port Authority officials had overbroad authority to prohibit expressive activity where Port Authority rules gave them unfettered discretion to determine, inter alia, whether proposed expressive activities “unreasonably interfere[d] with pedestrian or vehicular traffic flow”); Streetwatch v. National Railroad Passenger Corp., 875 F. Supp. 1055, 1063 (S.D.N.Y. 1995) (Amtrak Rules concerning access to Penn Station’s public areas unconstitutionally vague because enforcement of the Rules “is left almost entirely to the discretion of individual Amtrak police officers and supervisors who are given no other written guidelines”).

A.
Chapter 13 Fails to Give the Public a Reasonable 
Opportunity to Know What is Prohibited.

Due process requires that “laws give the person of ordinary intelligence a reasonable opportunity to know what is prohibited.”  Sewell v. Georgia, 435 U.S. 982, 986, 98 S. Ct. 1635, 1637 (1978); Grayned v. City of Rockford,  408 U.S. 104, 108, 92 S. Ct. 2294, 2298-99 (1972). This principle applies, albeit less forcefully, even if the rule in question carries only civil rather than criminal penalties.  Upton v. Securities and Exchange Commission, 75 F. 3d 92, 98 (2nd Cir. 1996).  A law thus fails to meet the requirement of the Due Process Clause if “it is so vague and standardless that it leave the public uncertain as to the conduct it prohibits.”  City of Chicago v. Morales, 527 U.S. 41, 56, 119 S. Ct. 1849, 1859 (1999).

Here, Section 4(6). of Chapter 13, provides that smoking shall be permitted in certain “Outdoor dining areas of food service establishments” which is defined in Section 1(3). as “any area , including outdoor seating areas, or portion thereof in which the business is the sale of food for on-premises consumption.” (Emphasis added).   

In contrast, Section 1(1). of Chapter 13 defines a “Bar” - as distinguished from a “food service establishment” - as any area, including outdoor seating areas, devoted to the sale and service of alcoholic beverages for on-premises consumption and where the service of food is only incidental to the consumption of such beverages.”

Chapter 13, however, does not set forth any guidance whatsoever as to when or by what criteria an establishment’s service of food is to be considered incidental to the on-premises consumption of alcoholic beverages.  (New York  State intentionally deleted the previous definition of “bar” set forth in Section 1399-n(2) which provided, inter alia, that service of food 

was incidental if the food service generated less than forty percent (40%) of the establishment’s annual gross sales).  

As such, Chapter 13 fails to give a person of ordinary intelligence who desires to frequent an establishment with outdoor seating which serves both food and alcohol a  reasonable opportunity to know what is prohibited, so that he cannot reasonably know how to act accordingly to comply with said Chapter 13.  

In its Memorandum of Law, State Defendants rely heavily upon the decision of Judge Lawrence E. Kahn in Empire State Restaurant and Tavern Association, Inc. v. New York State, 2003 U.S. Dist. LEXIS 18646 (N.D.N.Y. Oct. 21, 2003), in which the Court denied plaintiffs’ motion for a preliminary injunction, in support of their argument that Chapter 13 is not unconstitutionally vague.  Indeed, State Defendants assert that if “a member of CLASH is unsure whether they are in a bar or restaurant and want to smoke, the Court’s advice in Empire State Restaurant is apt - they need merely ask.”  (State Defendants’ Memo. at p. 17).  

State Defendants miss the point.  Chapter 13 is unconstitutional because a patron who frequents an establishment with outdoor seating will necessarily have to guess as to whether such an establishment is a “food service establishment” or a “bar”.  Such a patron cannot reasonably be expected to walk into an establishment and call or visit the Department of Health for an immediate answer as to the establishment’s classification for purposes of the smoking law.  

In Empire State Restaurant, State Defendants clarified its response to case-by-case inquiries as to whether a particular establishment is a bar or restaurant  pursuant to the Affidavit of Ronald Tramontano, which provides in pertinent part that:

[T]he Department has provided, and will continue to provide, advice in response

to inquiries with respect to whether an establishments food service is “incidental”

to the consumption of alcoholic beverages.  Department staff have responded to 

such inquiries on a case-by-case basis, taking into account, among other things,

the nature and extent of the food being served; whether the food is kept 

refrigerated, frozen, or at room temperature; and whether the preparation of the

food requires the use of appliances such as an oven, grill or deep-fryer.

(Tramontano Aff., Ex. R hereto,  at para. 10).  But see Streetwatch, 875 F. Supp. at 1062 (“an ordinance will not pass constitutional muster if it entrusts lawmaking to the moment-to-moment judgment” of an enforcement officer). 

The Department of Health’s admitted case-by-case determinations obviously require a review that cannot be done immediately.  The uncertain patron - prior to any review or analysis by the Department of Health - is therefore more likely to refrain from the questionable conduct (smoking) and to not frequent the establishment at issue See Spargo, 244 F. Supp. 2d at 91 (broad, unspecific directive, which would tend to lead judges to severely restrict their conduct, was unconstitutionally vague).  Contrary to the simple solution proposed by State Defendants, a member of NYC C.L.A.S.H. who wishes to smoke in an establishment will not necessarily be able to ascertain whether that establishment is a bar or restaurant merely by asking.

Accordingly, Chapter 13 fails to give the ordinary citizen adequate notice of what is forbidden and what is permitted.  Chapter 13 is therefore vague “not in the sense that it requires a person to conform his conduct to an imprecise but comprehensible normative standard, but rather in the sense that no standard of conduct is specified at all.”  City of Chicago, 527 U.S. at 60 (quoting, Coates v. Cincinnati, 402 U.S. 611, 614, 29 L. Ed. 214, 91 S. Ct. 1686 (1971)).  In the absence of any such standard, a patron must necessarily guess or speculate as to whether smoking is permitted  in any New York State establishment with outdoor seating where both food and alcohol are served.  For these reasons, Chapter 13  is unconstitutionally vague.

B.
Chapter 13 Fails to Provide Sufficiently Explicit Standards for Those Who 

Apply it, and as Such Improperly Encourages Arbitrary and Erratic Enforcement.                                     

It is well-established that an enactment fails to provide sufficiently explicit standards for

 those who apply it when it “impermissibly delegates basic policy matters to policeman, judges and juries for resolution on an ad hoc and subjective basis.”  Grayned, 408 U.S. at 108-09; Chatin v. Coombe, 186 F. 3d 82, 89 (2nd Cir. 1999); Naprstek v. City of Norwich, 545 F. 2d 815, 818 (2nd Cir. 1976).

In Naprstek, for instance, the Second Circuit ruled that a city ordinance which imposed a curfew for children (and a $25.00 fine for curfew violations) was void for vagueness.   There, the Norwich curfew ordinance at issue provided that children were forbidden to be on public streets or places, unless accompanied by an adult, “after 11:00 in the evening [Sunday through Thursday], and 12:00 midnight on Friday or Saturday.” Id. at 817.  The Second Circuit determined that the statute’s lack of a termination time (i.e., failure to provide the hour at which the curfew ended)  “render[ed] the ordinance susceptible to arbitrary, capricious and erratic enforcement, and therefore it [was] unconstitutional in its application.”  Id. at 818 (emphasis added).

More recently, in Chatin (1999), the Second Circuit determined that a prison disciplinary rule which provided that “religious service, speeches or addresses by inmates other than those approved by the Superintendent or designee are prohibited” was unconstitutionally vague.  186 F. 3d at 87-88.  There, the record reflected that corrections officers varied significantly as to whether to permit silent, individual, demonstrative prayer in the recreation yard.  As such, because the disciplinary rule provided enforcement officials with “unfettered discretion in interpreting what conduct is prohibited” it violated the enforcement prong of the vagueness test.  Id. at 89 (emphasis added).

Here, the New York State Department of Health, however, pursuant to the above-cited affidavit of Ronald Tramontano, fails to set forth any specific criteria with respect to a proper determination of whether an establishment’s food service is “incidental” to the consumption of alcoholic beverages.  The Department of Health merely provides a laundry list of the factors it may consider.  Its admitted ad hoc and purely subjective determinations as to this issue invite arbitrary and discriminatory enforcement of the precise type warned against by the Supreme Court in Grayned.  For each of these reasons, Chapter 13 should be deemed unconstitutionally vague in violation of the Fourteenth Amendment of the United States. 

V.
CHAPTER 13 SHOULD BE INVALIDATED IN ITS 
ENTIRETY, AS SEVERANCE IS INAPPROPRIATE.
In this case, Plaintiff avers that Chapter 13 should be invalidated in its entirety on void-for-vagueness grounds.  Because the specific provisions of Chapter 13 which are challenged on vagueness grounds (i.e.,  the “bar” and “food service establishment” and outdoor seating areas definition and exemption provisions of Chapter 13) are not severable from the rest of the statute,  Chapter 13 should be stricken in its entirety. 

New York law provides that the issue of severability turns in every case on whether the legislature, if partial invalidity had been foreseen, would have wished the statute to be enforced with the valid part exscinded, or rejected altogether.   National Advertising Co. v. Town of Niagara, 942 F. 2d 145, 148 (2nd Cir. 1991)(citations omitted) (sign ordinance which ran afoul of the 1st Amendment invalidated in its entirety, despite inclusion of severability clause, because disassociating objectionable provisions would have left large gaps in the ordinance).  As the Second Circuit stated in National Advertising Co.:

[T]he legislature could not have intended a provision to be severed if the balance of the legislation is capable of functioning independently.  Thus, severance is inappropriate when the valid and invalid provisions are so intertwined that exclusion of the invalid provisions would leave a regulatory scheme that the legislature  never intended.

Id. at 148 (emphasis added).  See also, Consolidated Edison Company of New York, Inc. v. Pataki, 292 F.2d 338, 355 (2nd Cir. 2002)(statute deemed an unlawful bill of attainder not subject to severance; Second Circuit was “disinclined to rewrite the legislation to fashion a rule that the legislature never intended”); Savago v. Village of New Paltz, 214 F. Supp. 2d 252, 259-60 (N.D.N.Y. 2002)(sign ordinance stricken in its entirety, as severance of objectionable provisions would have left a sign permit exemption scheme that the legislature did not intend); New York State Superfund Coalition, Inc. v. New York State Dept. Of Environmental Conservation, 75 N.Y. 2d 88, 94, 550 N.Y.S. 2d 879, 881 (1989) (holding that objectionable sections of the hazardous waste statute not severable from entire statute despite presence of a severability clause).

Here, if the Court were to hold  the “bar” and “food service establishment” and outdoor seating areas definition and exemption provisions of Chapter 13  void-for-vagueness, common sense and sound judgment mandate that Chapter 13 be invalidated in its entirety.  The inclusion of Section 4(6) into Chapter 13 demonstrates the State Legislature’s clear intent to permit smoking in certain outdoor areas of “food service establishments.”  Severance of the “bar” and “food service establishment” and outdoor seating areas definition and exemption provisions would leave an exemption scheme that the State Legislature never intended.    The objectionable  provisions of Chapter 13 are so inextricably intertwined with the balance of the statute  so as to render severance clearly inappropriate.  Chapter 13, therefore, should  be stricken in its entirety. 


CONCLUSION
For the aforesaid reasons, Plaintiff respectfully requests that this Court grant its motion for summary judgment in its entirety, deny each of Defendants’ motions to dismiss the Amended Complaint in its entirety, and grant Plaintiff any other, different or further relief as to this Court may seem just, proper or necessary.

Dated:
Orangeburg, New York

January 15, 2004


Respectfully submitted,

KEVIN T. MULHEARN, P.C.

__________________________________


BY: KEVIN T. MULHEARN (KM 2301)

Attorneys for Plaintiff

60 Dutch Hill Road, Suite 12

Orangeburg, New York 10962

(845)398-0361

�	See Mulhearn Aff. at paras. 7-15 for more details as to how the 1992 EPA Report has been criticized and discredited by various scientists and other individuals involved in shaping public health policy. 


�	See Mulhearn Aff. at paras. 30- 32 for additional information as to how smokers are treated as a distinct class - and how the smoking bans compromise their rights of association, assembly and speech.


�	Defendants’ respective heavy reliance upon various equal protection cases which used a rational basis test is misplaced because, at minimum, an intermediate scrutiny analysis should be used by the Court. 


�	In classifying ETS as a carcinogen, the National Toxicology Program relied heavily on the 1992 EPA Report (which Plaintiff demonstrates has been discredited) as the basis of its information.
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