UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK

_______________________________________________

NYC C.L.A.S.H., INC., 




               AFFIDAVIT OF
Plaintiff,

               AUDREY SILK     


                          - against -




               03 CIV. 5463 (VM)

CITY OF NEW YORK, THOMAS R. FRIEDEN, IN

HIS OFFICIAL CAPACITY AS COMMISSIONER OF

THE CITY OF NEW YORK DEPARTMENT OF HEALTH

AND MENTAL HYGIENE, ELIOT SPITZER, IN HIS

OFFICIAL CAPACITY AS ATTORNEY GENERAL OF

THE STATE OF NEW YORK AND ANTONIA C.

NOVELLO, IN HER OFFICIAL CAPACITY AS 

COMMISSIONER OF THE NEW YORK STATE

DEPARTMENT OF HEALTH,

Defendants.

_______________________________________________

STATE OF NEW YORK          :

                                                   : ss.:

COUNTY OF ROCKLAND     :

Audrey Silk, being duly sworn, deposes and says that:

1.
I am the President and founder of Plaintiff, NYC C.L.A.S.H., INC. (“NYC C.L.A.S.H.”) and make this affidavit in opposition to Defendants’ respective motions to dismiss and/or for summary judgment - and in support of Plaintiff’s cross-motion for summary judgment.

2.
Plaintiff, NYC C.L.A.S.H. is a grass-roots organization, originally formed in 2002, with the specific goal of protecting smokers in New York City (and elsewhere) from undue infringements on their rights and privileges to an unequal and unabridged enjoyment of public life, which for smokers entails smoking - and discrimination against smokers, particularly when such discrimination is propounded in reliance upon “anti-smoking lies.”

3.
Indeed, NYC C.L.A.S.H. was formed for the specific purpose of countering anti-smoking propaganda and reactionary smoking bans such as those in dispute in the case at bar.  (See NYC C.L.A.S.H. Website pages and Mission Statement, annexed hereto Exhibit A).

4.
NYC C.L.A.S.H. consists of approximately 575 members, each of whom are either smokers or individuals who support the right for people to choose whether or not to smoke in privately owned places open to the public (with the consent of the owner).  I can state categorically that every single member of NYC C.L.A.S.H. opposes the anti-smoking laws enacted by New York City (Local Law 47) and New York State (Chapter 13).

5.
As Plaintiff’s members consist entirely of smokers and individuals who believe in the rights of others to smoke freely in privately owned places open to the public, each of them is threatened with imminent injury as a result of the smoking bans, which said injury includes potential fines and a diminution of expressive association rights.

6.
I likewise state categorically that the interests asserted by Plaintiff in this lawsuit - i.e., requested declaratory and injunctive relief from both Local Law 47 and Chapter 13 - are unquestionably germane to NYC C.L.A.S.H.’s purpose which is set forth hereinabove.

7.
The smoking restrictions imposed by Local Law 47 and Chapter 13 interferes with the rights and privileges of the members of NYC C.L.A.S.H. to associate with other smokers in a wide variety of political, social, economic, educational, religious and cultural ends, as the act of smoking - for smokers - is essential for the full enjoyment, appreciation and participation of those activities.  This implicated right, which has been severely curtailed by the State and City smoking bans, includes the freedom to associate in privately owned places open to the public, particularly restaurants and bars.

8.
Certainly, for smokers, smoking is so inherent in the act of socializing and conversing, in relaxing, and in enjoying the comforts of public life, that to bar smoking in privately owned places open to the public deprives smokers of a necessary venue for conducting their private social lives.

WHEREFORE, based on the aforesaid, deponent respectfully requests that this Court grant Plaintiff’s application for relief in its entirety - and deny Defendants’ respective applications in their entirety.

______________________________

AUDREY SILK

Sworn to before me on this

_______ day of January, 2004.

_________________________

NOTARY PUBLIC
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